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FI NAL CRDER

Pursuant to notice, a formal hearing was conducted in this case at West
Pal m Beach, Florida, on June 29, 1994, before Mchael M Parrish, a duly
designated Hearing O ficer of the Division of Adm nistrative Hearings.
Appear ances for the parties at the formal hearing were as foll ows:

APPEARANCES
For Petitioner Betsy S. Burden, Esquire
Nort hern Pal m Beach CALDWELL & PACETTI
County Water 324 Royal Pal m Vay
Control District Pal m Beach, Florida 33480
For Petitioner South Charles Chillingworth, Esquire
I ndi an Ri ver Water KENNEDY & CHI LLI NGWORTH, P. A
Control District 2090 Pal m Beach Lakes Boul evard
Sui te 800

West Pal m Beach, Florida 33409

For Petitioner Palm Hei di Juhl, Esquire
Beach County Assi stant County Attorney
Pal m Beach County
Post O fice Box 1989
West Pal m Beach, Florida 33402-1989

For Intervenor Hobe- Betsy S. Burden, Esquire
St. Lucie Conservancy CALDWELL & PACETTI
District 324 Royal Pal m V\ay

Pal m Beach, Florida 33480



For Respondent W Jay Hunston, Jr., Esquire

Loxahat chee R ver DeSANTI S, GASKI LL & HUNSTON
Envi r onnent al 11891 U. S. Hi ghway One
Control District Nort h Pal m Beach, Florida 33408

STATEMENT OF THE | SSUES

This is a rule challenge proceeding initiated pursuant to Section
120.54(4), Florida Statutes, as construed by the court in Dept. of Health and
Rehabi litative Services v. Florida Medical Center, 578 So.2d 351 (Fla. 1st DCA
1991), in which the Petitioners and the Intervenor challenge the validity of
portions of the Respondent's proposed rule 31-16 on the grounds that certain
changes to the proposed rule were beyond the scope of the changes authorized by
Section 120.54(13)(b), Florida Statutes.

PRELI M NARY STATEMENT

Thi s proceedi ng was heard on issues raised in Arended Petitions 1/ filed
by Northern Pal m Beach County Water Control District ("Northern District"),
South Indian R ver Water Control District ("South District"), and Pal m Beach
County ("County"), all of which seek a determ nation of the invalidity of
certai n changes made by the Respondent, Loxahatchee R ver Environnmental Control
District ("Loxahatchee"), to its proposed rule 31-16. The three cases were
consol idated for hearing. Shortly before the formal hearing, the Hobe-St. Lucie
Conservancy District ("Hobe-St. Lucie") filed a petition seeking to intervene in
t he consol i dated proceeding. Leave to intervene was granted at the begi nning of
the formal hearing on June 29, 1994.

During the course of the formal hearing on June 29, 1994, all parties
presented testinony and of fered exhibits. The Petitioners had nine exhibits
marked for identification of which eight were offered in evidence and seven were
received in evidence. 2/ The Respondent offered four exhibits, all of which
were received in evidence. The Petitioners presented the testinony of five
wi t nesses, one of which was recalled as a witness by the Respondent. At the
conclusion of the formal hearing the parties decided not to order a transcript
of the hearing. The parties requested, and were granted, twenty days fromthe
date of the formal hearing within which to file their proposed final orders.

Petitioner Northern District and Intervenor Hobe-St. Lucie filed a joint
proposal containing proposed findings of fact and concl usi ons of | aw
Petitioner County filed a proposal that incorporated the proposal filed by
Northern District and al so i ncl uded suppl enental proposed findings of fact and
conclusions of law. Petitioner South District filed a docunent in which it
stated that it had no objection to the proposals submitted by the other
Petitioners, but offered no proposed findings of fact or conclusions of |aw of
its own. The Respondent filed a proposed final order containing proposed
findings of fact and conclusions of law. The parties' post-hearing proposals
have all been carefully considered during the preparation of this Final Order
Al'l proposed findings of fact submitted by all parties are specifically
addressed in the appendi x hereto.

FI NDI NGS OF FACT
1. The Respondent, Loxahatchee, is a local unit of governnment created by

Chapter 71-822, Special Acts of Florida, as anmended, which provi des Loxahatchee
with powers and duties with respect to sewage di sposal, solid waste nanagenent,



di scharge of storm drainage, water supply drainage, and water supply within
geogr aphi cal boundaries set forth in the Act. The geographical boundaries of
Loxahat chee are described in the title of the Act as being "generally defined as
t he Loxahatchee R ver basin." Loxahatchee's adnministrative offices are |ocated
in the Town of Jupiter, Pal mBeach County, Florida.

2. Petitioner Northern District is an independent Special District whose
adm nistrative offices are located in the City of Pal mBeach Gardens, Pal m Beach
County, Florida.

3. Petitioner South District is a water control district organi zed and
exi sting under Chapter 298, Florida Statutes, with adm nistrative offices
| ocated in Pal m Beach County, Florida.

4. Petitioner County is a political subdivision of the State of Florida
with administrative offices in the City of West Pal m Beach, Pal m Beach County,
Fl ori da.

5. Intervenor Hobe-St. Lucie is an independent Special District which
maintains its admnistrative offices in the Gty of Hobe Sound, Martin County,
Fl ori da.

6. Briefly summarized, the subject proposed rule provides for a stornwater
managemnment, or river enhancenent, program by which Loxahatchee woul d take a
three-tiered approach to managi ng stormat er di scharges, beginning with
pl anni ng, nonitoring, inspection, mapping, information gathering, and public
education, followed by operation and nai ntenance activities, and then by retro-
fitting or construction of capital inprovenents. Inasmuch as stornnater is a
threat to the quality of the Loxahatchee R ver, the purpose of the subject
proposed rule is the prevention of pollution of the river by stornmnater
di scharges and t he enhancenment of the river.

7. On Decenber 3, 1993, Loxahatchee's Notice of Proposed Rul emaking with
respect to Rule 31-16 was published in the Florida Adm nistrative Wekly, Vol une
19, No. 48.

8. Loxahatchee revised Rule 31-16 on January 3, 1994, and distributed
approxi mately eighty copies of the rule as revised to nei ghboring governnenta
entities (including the Petitioners), the Joint Admnistrative Procedures
Conmittee, and other interested parties on or about January 5, 1994.

9. In aletter dated January 7, 1994, addressed to Loxahatchee's |ega
counsel, a staff attorney with the Joint Adm nistrative Procedures Conmittee
commented on Rule 31-16 as revised on January 3, 1994, and itenized severa
potential objections to specific provisions of the rule. Wth regard to Section
31-16.002(6), the Conmittee staff attorney wote:

The rule provides in part that the district
"may" cooperatively assist with the operation
and mai nt enance of systens. However, no
criteria are described to apprise the reader
of the factors governing the district's
deci si on of whether or not to render
assistance. Thus, the district may or may
not assi st based upon the whimor caprice

of the decision-maker. The use of the word
"may" in this manner renders the rul e vague



10.

and accords the district unbridled discretion
inthe mtter. See, section 120.52(8)(d),
F.S., and Barrow v. Holland, 125 So.2d 749
(Fla. 1960).

The rul e al so provides that an owner may
voluntarily give a systemto the district
"provided the District accepts said system"”
This |l anguage is potentially objectionable
for the reasons described above. Therefore,
the rule should be anended to describe
standards and criteria governing the
district's decision of whether or not to
accept a system

Wth regard to Section 31-16.002(7) of the ru

attorney wote:

11.

The use of the word "may" in the |ast sentence
is potentially objectionable for the reasons
descri bed above

The term "and/or" is vague. Conpare, Health
Cubs, Inc. v. State, 338 So.2d 1324 (Fla.
4t h DCA 1976) .

The phrase "where needed and not ot herw se
provided for" is vague and shoul d be
expl ai ned.

Wth regard Section 31-16.002(8) of the rule,

attorney wote that "[t]he term ' proper regul atory autho
defined,"” and with regard to Section 31- 16.003(1)(f) of the rule, he wote that
"[t]he term'and/or' is vague."

12.

Wth regard to Section 31-16.003(7) of the ru

attorney wote:

Pl ease describe the statutory authority
supporting this section.

Assumi ng statutory authority exists, the

foll owi ng comments apply: The term"and/or"
is vague. In addition, the use of the term
"may" renders the rule vague and accords the
district unbridled discretion in deciding
whet her or not to enter into an interloca
agreenment. The rul e should be anended to
descri be the circunstances governing when the
district will enter into such an agreenent.

e, the Conmmittee staff

the Conmttee staff
rities' should be

e, the Conmmttee staff



13. Finally, with regard Section 31-16.003(9) of the rule, the Commttee
staff attorney wote:

Pl ease describe the statutory authority
supporting the assertion that the fees may
be collected by entities other than the
district.

The statenment "or by such ot her nethods
that the Governing Board determ nes are
fair and reasonabl e" is vague and accords
the board unbridl ed discretion in deciding
the matter.

14. At its regular neeting i mediately follow ng the public hearing held
on January 20, 1994, Loxahatchee approved and adopted revisions to its proposed
Rul e 31-16 which included the changes which are the subject of the challenges in
thi s proceedi ng.

15. A "red-lined" version of Rule 31-16, in which deletions fromthe rule
made between January 3 and January 20, 1994, appear as struck-through text
surrounded by brackets and additions to the rule nmade between January 3 and
January 20, 1994, appear as bold and underlined text, was prepared by
Loxahat chee's staff. This red lined version was distributed to the Board
menbers at Loxahatchee's regul ar board neeting held on January 20, 1994. The
revi sed version of Rule 31-16 (Respondent's Exhibit 3) was adopted by
Loxahatchee at its Board neeting on January 20, 1994.

16. The rule challenge petitions in these consolidated cases were filed on
the following dates: Northern District filed its petition on February 9, 1994;
South District and County filed their petitions on February 10, 1994.

17. The first change to the subject rule which is being challenged in this
proceeding is the change in Rule 31-16.001, Paragraphs 4 and 5, and in Rule 31-
16.002(2)(e), fromthe term"watershed" to the term"basin." During the process
|l eading up to the drafting of the subject rules, the citizen advisory group
liked the term"watershed" and that termfound its way into early drafts of the
rule. The use of the term"watershed" was intended to refer to the geographic
area over which Loxahatchee has jurisdiction. 3/ The change to the term
"basin" was nade to clarify that intent, because the title to the Act creating
Loxahat chee describes its boundaries as "generally defined as the Loxahatchee
Ri ver basin."

18. The second change to the subject rule which is being challenged in
this proceeding is the addition of the words "the ground and surface water" in
Rul e 31-16.002(2)(e). The reason for this change in the rule was to nmake a nore
specific statenent of what Loxahatchee intended to nonitor. Although the staff
of the Joint Administrative Procedures Conmittee had not specifically addressed
this portion of the rule, the Conmttee staff had suggested that other
provi sions of the rule be nmade nore specific. 19. The third change to the
subject rule which is being challenged in this proceeding is the addition of the
foll owi ng underscored | anguage in Rule 31-16.002(3)(a):

VWher e operation and mai nt enance are not being
performed in accordance with the Regul atory
Aut hority standards, education and assi stance



wi Il be nade available to the owner and
operator in order for there to be better
operation and mai nt enance.

The change represented by the underscored | anguage was made in response to a
proposed objection by the I egal staff of the Joint Administrative Procedures
Conmittee. The objection was to the effect that the original |anguage of the
rul e paragraph in which the change was nade failed to contain "factors governi ng
the district's decision of whether or not to render assistance,” which failure,
in the opinion of the Committee |egal staff, "renders the rule vague and accords
the district unbridled discretion in the matter."

20. The fourth change to the subject rule which is being challenged in
this proceeding are the followi ng changes in Rule 31- 16.003(5): 4/

* Where the District [[can assist]] assists with
the funding for operation and mai nt enance,
or where the District assumes the operation
and mai ntenance of a private system the
District [[may[[ <<will>> collect an Qperation and
Mai nt enance Fee, in an amount to be nutually
agreed to by Interlocal [[Agreenment/Contract]]
<<Agreenent with a Public agency, or by
Contract with a private entity>> or to be
est abl i shed by subsequent anmendnment of
this Rule.

* Note: In the above quotation, |anguage added to the proposed
rule text is within the <<>>; deleted | anguage is
within the [[]].

The changes in the rule | anguage quoted i medi ately above were nade in response
to proposed objections by the I egal staff of the Joint Administrative Procedures
Commi ttee.

21. The fifth change to the subject rule which is being challenged in this
proceeding is the change in the definition of "Exenpt Property"” contained in
Rul e 31-16.003(1)(c). A portion of the definition was changed from "t hat
property which is determ ned by the Governing Board to be exenpt fromthe
paynment," to "that property not subject to the paynent." Although the |Iega
staff of the Joint Administrative Procedures Committee did not coment on this
specific portion of the rule, the change in the | anguage of Rule 31-16.003(1)(c)
was in response to proposed objections to other portions of the rule in which
the Conmttee | egal staff had criticized | anguage authorizing the Governing
Board or the District to take action w thout establishing criteria for the
aut hori zed acti on.

22. The sixth change to the subject rule which is being challenged in this
proceeding is the addition of a definition of the term"Regulatory Authority" at
Rul e 16-31.003(1)(f). This change to the rule was made in response to a
proposed objection by the I egal staff of the Joint Administrative Procedures
Commi ttee.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. See Sections 120.54 and



120.57(1), Florida Statutes, and Dept. of Health and Rehabilitative Services v.
Fl ori da Medical Center, 578 So.2d 351 (Fla. 1st DCA 1991).

24. To facilitate an understandi ng of the conclusions which follow, it
must be kept in mind that this is not an ordinary statutory rule chall enge
proceedi ng under Section 120.54(4), Florida Statutes. Rather, this is an
extraordi nary rule chall enge proceedi ng based on a court-created narrow
opportunity to challenge changes to a proposed rule after the expiration of the
21-day period during which challenges to proposed rules are pernmitted under the
| anguage of Section 120.54. This narrow opportunity was first described in
Dept. of Health and Rehabilitative Services v. Florida Medical Center, 578 So.2d
351 (Fla. 1st DCA 1991). 5/ In the Florida Medical Center case ("F.MC. case")
two rule challenge petitioners filed tinely challenges to the proposed rul es at
i ssue there. Follow ng negotiations with those two petitioners, the agency
agreed to make substantive changes to the proposed rules and "[u] pon the changes
bei ng made, the petitioners voluntarily dismssed their petitions." (F.MC at
353) Thereafter, nmore than 90 days after the original notice of intent to adopt
rul es, the agency published notice of the changes in the Florida Adm nistrative
Weekly. Wsat happened next is described as follows at page 353 of F.MC.

Wthin 21 days follow ng the notice of the
change in the proposed rule, the appell ees

. petitioned, pursuant to Section
120.54(4), for an adm nistrative

determ nation of invalidity of the proposed
rul e as changed. Appellees contended that

t he changes were an invalid exercise of

del egated | egislative authority, because
they were in excess of the authority given
to agencies by Section 120.54(13)(b), Florida
Statutes, to change proposed rules. That
subsecti on aut horizes agencies to nake
changes during the course of the rul emaki ng
process w thout the necessity of beginning

t he process anew, so |long as the changes (1)
are supported by the record of public
hearings held on the rule, (2) are nerely
techni cal and do not affect the substance of
the rule, (3) are in response to witten
material contained in the record and
submtted to the agency within 21 days
following the first publication of notice of
the proposed rule, or (4) are in response to
a proposed objection by the Administrative
Procedures Committee. It was the appellees
contention that none of the statutorily
enuner at ed bases for change had been present
when appel | ant deci ded to change the proposed
rule, and that, in order to |lawfully adopt

t he proposed rul e as changed, the appell ant
was obligated to begin a new rul emaki ng
process. Relying upon Section 120.54(4)(b),
Florida Statutes, appellant contended that

t he appel l ees' petitions were untinely,
because they had not been filed within 21
days following the first notice of proposed
rul emaki ng. The Hearing O ficer found,



however, that the appellant's changes to the
proposed rul e had exceeded the authority

gi ven by Section 120.54(13)(b), and thus
could not be made unless substantially

af fected persons were given a point of entry
to chall enge the proposed rul e as changed.
Since the appell ees had been deprived of a
point of entry, but had filed their petitions
within 21 days following their first notice
of the inproper changes, the hearing officer
found their petitions to be tinely under
Section 120.54(4). He therefore determ ned
that the rule, which had been filed by the
appel l ant on July 18, 1988, and whi ch had
purportedly become effective on August 7,
1988, was an invalid exercise of del egated

| egislative authority. (Enphasis added)

25. The F.MC. court ultimately agreed with the hearing officer and
explained its holding as foll ows, at page 355:

Accordingly, we hold that a substantially
affected person is entitled to initiate a
Section 120.54(4) validity challenge within
21 days follow ng notice of a change in a
proposed rule. Such challenge nust be
limted to an assertion that the agency has
acted in excess of its delegated |egislative
authority to change a proposed rule. |If the
petitioner prevails in his challenge, the
agency nust either w thdraw the change or
reinitiate the rul emaki ng process. Because
t he appel | ees were substantially affected
persons who filed their Section 120.54(4)
petitions within 21 days follow ng notice

of the changes, and because the basis for
their challenge was al |l eged nonconpli ance

by the appellant with Section 120.54(13)(b),
we hold that the appellees' petitions were
timely. (Enphasis added)

26. Al three of the rule challenge petitions in this proceedi ng were
filed beyond the 21-day period described in Section 120.54(4), Florida Statutes,
but all three appear to have been filed within the court-created 21-day period
described in the F.MC. case. Such being the case, all three petitions appear to
be tinely challenges of the type described in the F.MC case. At this point it

is inmportant to reiterate, in the words of the F.M C. court: "Such challenge
must be limted to an assertion that the agency has acted in excess of its
del egated |l egislative authority to change a proposed rule." (Enphasis added)

27. Legislative authority for agencies to change proposed rules is found
at Section 120.54(13)(b), Florida Statutes, which authorizes changes to be nade
for any of the follow ng four reasons: 7/

(1) "[Such changes in the rule as are
supported by the record of public hearings
held on the rule. "



(2) "[T]echnical changes which do not
affect the substance of the rule. . . ."

(3) "[Clhanges in response to witten
material relating to the rule received by
the agency within 21 days after the notice
and nade a part of the record of the
pr oceedi ng. "

(4) "[Clhanges in response to a proposed
objection by the commttee.”

28. The evidence in this case is insufficient to establish that any of the
chal | enged changes to the proposed rule "are supported by the record of public
hearings held on the rule.” The exhibits received in evidence are insufficient
to show that any specific change resulted fromthe proceedings at any public
hearing on the rule.

29. Simlarly, the evidence in this case is insufficient to establish that
any of the challenged changes to the proposed rule were "in response to witten
material relating to the rule received by the agency within 21 days after the
noti ce and nmade a part of the record of the proceeding.” The exhibits received
in evidence are insufficient to show that any specific change resulted from any
such witten nmateri al

30. However, sone of the challenged changes to the proposed rule are
"techni cal changes which do not affect the substance of the rule.” 1In this
category are the changes in Rule 31-16.001, Paragraphs 4 and 5, and in Rule 31-
16.002(2)(e) described in Paragraph 17, above, regarding the change from
"wat ershed” to "basin.” The intent of both terns was to refer to the
geogr aphi cal jurisdiction of Loxahatchee and the change nakes that intent nore
clear. Also in this category is the change in Rule 31-16.002(2)(e) described in
Par agraph 18, above, regarding the addition of the words "the ground and surface
water." The purpose and effect of this change was to clarify, rather than to
change, what Loxahatchee intended to do.

31. As discussed in the foregoing Findings of Fact, all of the other four
chal | enged changes to the rule (the changes described in Paragraphs 19 through
22, above) are "changes in response to a proposed objection by the conmttee."

32. Inasnuch as all of the challenged changes to the subject rule cone
within the scope of one of the four reasons for change authorized by Section
120.54(13)(b), Florida Statutes, the Petitioners have failed to denonstrate the
invalidity of any of the chall enged changes. Accordingly, it is ORDERED

That all of the petitions in these three consolidated cases are hereby
di smissed and all relief requested in those petitions is hereby denied.

DONE AND ORDERED t his 31st day of August, 1994, at Tall ahassee, Leon
County, Florida.

M CHAEL M PARRI SH, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
904/ 488- 9675



Filed with the derk of the
Di vision of Admi nistrative Hearings
this 31st day of August, 1994.

ENDNOTES

1/ By order dated March 16, 1994, the original petitions in all three of these
consol i dated cases were dism ssed with |eave to amend. The original petitions
were di sm ssed because they attenpted to raise issues beyond those permitted in
this type of unique proceeding and because they failed to comply with the
"particularity” and the "sufficiency" requirements of Section 120.54(4)(b),

Fl orida Statutes.

2/ The follow ng exhibits offered by the Petitioners were received in evidence:
1, 2, 3, 4, 5 7, and 9. An objection to Petitioners' Exhibit 6 was sustained.
Petitioners' Exhibit 8 was nmarked for identification, but was not offered.

3/ As shown at the hearing, the term "watershed"” can have other technica
meani ngs. Nevertheless, in its nore general sense, the term "watershed" may
also be interpreted in the manner in which the citizen advisory group intended.

4/ Struck-through text indicates deletions fromoriginal proposed rule text.
Underscored text indicates additions to original proposed rule text. *

* Note: In the ACCESS Docunent, |anguage added to the text
is wthin the <<>>; deleted | anguage is within the [[]].

5/ The nature and effect of the Florida Medical Center case was discussed in
the recent Final Oder in Northern Pal m Beach County Water Control District v.
Loxahat chee River Environnmental Control District, DOAH Case No. 94-0301RP (Fina
Order issued February 2, 1994). Sone of that discussion has been incorporated
into this order. The Final Order in Case No. 94-0301RP is presently pending
appel |l ate revi ew.

6/ Section 120.54(13)(b), Florida Statutes, reads as follows, in pertinent
part:
(b) After the notice required in subsection
(1) and prior to adoption, the agency may
wi thdraw the rule in whole or in part or may
make such changes in the rule as are
supported by the record of public hearings
held on the rule, technical changes which
do not affect the substance of the rule,
changes in response to witten materi al
relating to the rule received by the agency
within 21 days after the notice and nade a
part of the record of the proceeding, or
changes in response to a proposed objection
by the committee.

APPENDI X

The following are the specific rulings on all proposed findings of fact
submtted by all parties.



Fi ndi ngs submitted by Northern District and Hobe-St. Lucie:

Paragraph 1: Accepted in substance.

Par agraphs 2, 3, and 4: Rejected as subordi nate and unnecessary details
about matters that are not at issue here.

Par agraph 5: Accepted in substance.

Par agraph 6: Rejected as subordi nate and unnecessary details about matters
that are not at issue here.

Par agraphs 7, 8, 9, and 10: Accepted in substance.

Fi ndi ngs submitted by South District:
(None submitted.)
Suppl emental findings subnmtted by County:

Paragraph 1: Rejected as subordi nate and unnecessary details about matters
that are not at issue here.

Par agraph 2: Accept ed.

Par agraphs 3, 4, and 5: Rejected as sunmaries of testinony, rather than
proposed findings of fact based on evidence in the record. Further, Paragraph 3
is rejected as incorrect (because Petitioner's Exhibit 7 is a resune) and as
bei ng too vague to serve any useful purpose.

Par agraph 6: Accept ed.

Fi ndi ngs subm tted by Loxahat chee:

Paragraph 1: First two sentences accepted. The remainder of this
paragraph is rejected as subordi nate and unnecessary details.

Paragraph 2: First sentence accepted in substance. The remainder of this
paragraph is rejected as subordi nate and unnecessary details.

Par agraphs 3, 4, and 5: Accepted in substance.

Par agraphs 6, 7, 8, and 9: Rejected as subordi nate and unnecessary details
about matters that are not at issue here.

Par agraph 10: Accepted.

Par agraphs 11, 12, and 13: Rejected as subordi nate and unnecessary details
about matters that are not at issue here.

Par agraph 14: Accepted.

Par agraph 15: Rejected as not supported by conpetent substantial evidence
and as contrary to the greater weight of the evidence. (Loxahatchee did not
continue to consider and di scuss the proposed rule "over the next few nonths"
foll owi ng Decenber 3, 1993, because it revised the rule on January 3, 1994, and
adopted the rule on January 20, 1994.)

Par agraphs 16 and 17: Accepted in substance.

Par agraphs 18, 19, and 20: Rejected as subordi nate and unnecessary details
and as irrelevant because the coment, input, discussion, and concerns nentioned
in these paragraphs are not "supported by the record of public hearings held on
the rule” and are not "witten material . . . nmade a part of the record of the
[ rul emaki ng] proceedi ng. "

Par agraph 21: Accepted in substance with a nunber of subordinate and
unnecessary details onmtted for the reasons discussed in the i mediately
precedi ng paragraph of this appendi x.

Par agraphs 22 and 23: Accepted.

Par agraph 24: Rejected as subordi nate and unnecessary details.

Par agraph 25: Accept ed.



COPI ES FURNI SHED:

Richard C. Dent, Executive Director
Loxahat chee Ri ver Environnenta
Control District

2500 Jupiter Park Drive

Jupiter, Florida 33458

Curtis L. Shenkman, Esquire
W Jay Hunston, Esquire
DeSANTI S, GASKILL & HUNSTON, P. A

11891 US H ghway One
Nort h Pal m Beach, FL 33408

Betsy S. Burden, Esquire
CALDWELL & PACETTI
324 Royal Pal m V\ay
Pal m Beach, Florida 33480

Hei di Juhl, Esquire

Assi stant County Attorney
Pal m Beach County

P. O Box 1989

West Pal m Beach, Florida 33402-1989

Jeanne O Conway, Esquire
Charles Chillingworth, Esquire
KENNEDY & CHI LLI NGWORTH

2090 Pal m Beach Lakes Boul evard
Sui te 800

West Pal m Beach, Florida 33409

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
Department of State

The Eliott Building

Tal | ahassee, Florida 32399- 0250

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled to judicial
revi ew pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal with the agency clerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First District, or
with the District Court of Appeal in the appellate district where the party
resides. The Notice of Appeal nust be filed within 30 days of rendition of the
order to be reviewed.



